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8 C. EDWIN BAKER, MEDIA, MARKETS AND DEMOCRACY 129-53 (2002).
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C. EDWIN BAKER, HUMAN LIBERTY AND FREEDOM OF SPEECH 225-49 (1989).
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ROBERT A. DAHL, WHO GOVERNS? DEMOCRACY AND POWER IN AN AMERICAN CITY

1-8 (1961).

19 ROBERT A. DAHL, A PREFACE TO DEMOCRATIC THEORY 132-33 (1953).
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ALEXANDER HAMILTON, JAMES MADISON & JOHN JAY, THE FEDERALIST PAPERS 42-

53 (2009)
25 AMY GUTMANN & DENNIS THOMPSON, WHY DELIBERATIVE DEMOCRACY? 11
(2004) ; AMY GUTMANN & DENNIS THOMPSON, DEMOCRACY AND DISAGREEMENT 3

(1996).
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6 Whitney v. California, 274 U.S. 357, 372 (1927) (Brandeis, J. concurring).
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27
BENJAMIN BARBER, STRONG DEMOCRACY: PARTICIPATORY POLITICS FOR A NEW AGE

73-104 (1984).
FRED S. SIEBERT, THEODORE PETERSON, WILBUR SCHRAMM, FOUR THEORIES OF THE

PRESS 73-104 (1956).
THE COMMISSION ON FREEDOM OF THE PRESS, A FREE AND RESPONSIBLE PRESS 20-
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435 U.S. 765, 801-02 (1978).
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FHl R EmEd - NBFEL  XENHECERAERAHE
ME ERSZBWEERTHEHH BB TS5 EHE - NI
FiE FHUHRMTBRERAERNEE N W RAPE N WE
A BARERETERFNEABRMHEE S - BEENILEAENER
E#plh— AR ARFHNHHEREFRAG L ERNEE - &
EMARBEN LT TRARAFAHLEE  EEARMARAB
B AR T B AR E T, (reason) H|EF T JET| BN
B HEBEBRRHEBGEXE —BRNBRERL AKEEFELRT
M THERENTHEREREAGERNEZE  TREBREZLTEX
BRFEHEEa EENHTEEE RERLIMERNES  £4
R b Rk L L 3o

57 418 U.S. 241 (1974).

%8 418 U.S. 241, 256 (1974).
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Miami Herald v. Tornillo#E 45 New York Times v. Sullivanfh §&
B BTHAEBTENRE - AT - fTE I F A & fF 1 HRed
Lion Broadcasting Co. v. FCCP¥H A B M B 7Lt th c S X th 2
B EEHHEAEEEZ 8 € (Federal Communications Commis-
sion) SHH EHEERENNEENEEH#EmE " ATFRA
( fairness doctrine ) & % # ¥ o — /L = /¥ &£ Communications Act &
ZRAEFCCE N "3k Az - EAIKFHE ) (public interest, con-
venience or necessity) ¥ EHEEHEFH A ETRANEH o K
PRAER EREENEEZ—  RAEATRA - AR BERT EE
BEMARYG F— EELFABHAENEMREAEAALEE
MW FREE - WEBFTATFFEARFRENETNEREEZ - F =
MBENEETEMNFRAEF - LANT > FEHEFAMRW
TRoRE-_FTERY  BUAR _HREXRL - $— AN
"A&BRAA S (personal attack rule) o WAl EKREHEE
WEFRMEE  FHHEMEARBEEN "HE 2K EANR
HtEARE ) ETRE - AXARBMEEALLTAEEENE
& o ¥ - ERrEM T B e a B A, (political editorializing
rule) o WH AN EREELZULEEMURAK "Hiw, PRWTRE
MXFRRHEARBEREA - A LABREEALL T H S0 &
Mo

WEEZEAREAMO—E N FTEE  ZEEHAFZT —EHK
B E o B H EFAR—AEBUA N AR R F WA - &£

%9 395 U.S. 367 (1969).
60

B T2 0 F1252-254 5 B IS A R BESUZ © BB P R
CHE OISR PR 8 S RIS R B
5% F138-40 0 2006 107 -
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—REFEFHHERETERFNERFEATILRE - AFEREREE
BT EEEH  HEZERL - AFAT  AEEETREZHBHEX
S EwmENEEHEANZIEE  AA—BRFHREGL
EHREEZRWE —MARKERE  TUEEBEEMMIEERN
3 DR BEHEFR B BE o o R 1k FBMiami Herald v. Tornillo - fi
FEENREEZ G R ERIF - AW > ERayawmt 7 m % 24
Koo ZWWhite KEEH A mE : " HALEFREZNTEZRE
BEZWES  MEEBRRNER - "EHBEXRFEAEZREH
AALE S Buh > BT EEEE AR E E BB o Ik
o AlEEZEEDEEZH M0 T 8 0 A &
T BB > MEHTZREFAATHFZLE (unlimited private
censorship) ° | S"E MW A Zek#y 2 > New York Times v. Sullivan}l
RELZERRAF G T - BT ST R R R AT B KRR
W Bl % - #ERed Lion® T E 7 o UMM R Z M - & & B SR 36 1
JFEH - HFCCHINAEHH B AMETWNETE  BEHRET
R eEE R EREGERFRBRNEE
BEATRAUNEERBAHERETEN "XEH ) BRET %
FCCELH » KT REATHEWNHAZLEREL2HE K - WHTH
Al (AS S BHANEBERERL ) BEZ —OOOHF A #HFCCH
WePHENL  FFETHBARAAZMERES T
"HeE MR, (equal time rule) o TR TAFJRA, TIE
FCCHATH &4 - "HEeMER, RETEEHNEN—NL=ZNF
iy 38 E R B0 (Section 315) - E By % ZE I 1L AR B WY R
(FGHEREREARFAREN) HBEEEREREA  HERF

o1 395 U.S. 367, 390 (1969).
62

Wtz BB 60 - F140 -
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BEER AR E  wREZEHNAELE TR I ARMMBEEA
— MR A A EEATEERAEZURENGEEGT (£HE
NHFFEER) ?%Tﬁﬁ%/\%%(uﬁ%ﬁ)ﬂ

BT HBRRANRAES LR T ERER WBEE T
Fi35 5 4 (indecent language ) % #| £ o FCCTE i 7 T ) & #| —
EHERF  —OOOF A% TR F LW A E &E - T 15
3= % % 7E — H -t )\ 4E HFCC v. Pacifica Foundation®™# - 2 | ¥
HARHERNEF FEFRERE—LZAHINELNWE A HE
B WARTEHERLEALAETRRENES  BRBEZETFH
oo B XFFCCHy R & - RARBRANRE - RE "BAL, %3
BN REOTRXEZEBGERBNTZEZT o FHikb - FCCHZET
HEEREBBAE—RTHNEEERZAEN - WEFH—NL—F
#yCohen v. Cahforn1a64ﬁ/ S 78 ZL L o ZECohenZX  » B x5
FLl i 7 3 i N R AR E & Iﬁ%ﬁ&ﬁ%ﬁﬁ*)ﬁa'l?%%%%?ﬁﬁ
R ¥ 5% S (Fuck the Draft) R E &G T - A B EE W
WHE LT HRNEEAREELTHE RSN A - ARGEFITE
EAFNEHTEHBUNES  TMHEERETNRAEL - &
Fr A B 3% B 5T R 09 AR e TR BE AR A KRBT o

A MR EHEENEETARARE - FCCth g —& M5
MEEAME - REBE—QF BT URE 2B B KA SR W R
REREXH  UKRRHBBREEREEN "BXEE, c 558
EHHREIENESEZT=ZH - £k (diversity) ~ #F 1
( competition ) - ¥ 7 #  ( localism ) o #& FCC v. National

63 438 U.S. 726 (1978).

% 403 U.s. 15 (1971).
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Citizens Committee for Broadcasting® £ v - ¥ #i | 5 i: [ | # B %
BAEH AR - AR A FCCREIUARFETRIMARELITH
HHBR  BEEREGEXE—HGWEET %W AT EE
BB L TEEMHEREAENER  LEARERNF - MH#E
Red Lionfyzw 3 T - BU4F & % 2 I8 3 JF 8560 & — (5 A T iy 48
Fl BRAREEALF BRI THBIENEEERD - GEER
XHFFCCHEH  EE—NLN\NOFRNEERBEZET - FAl =&
— L JL 7~ E Telecommunications Actz 1% - FCCH R E®H - BHEH
FTEHENERCERBRR - A — R AR ELEE KT
FHNEREZHERENENZTRLERINE (BETHIAERLR
I ARIE - EEBER25%F|35% ) o —fkRE - — LN FH W
EH LRk FESERAENETECRERERE - FCC
AR AHEERN AN EEERERREEH L - HRADVBER
t 18 B 4%38 o 7t Metro Broadcasting v. FCC®® % 1 » Hf 45 5 & 3 [ 4
HRFCCHy £ B EFB#EEE o T8 - £ — LU F Telecom-
munications Act— % K18 AU FT A IR H & - K302 %57 o0 £ 5l &
EARCERFEHIUE ©

=~ AR T B R R B R R S SRR

#¢ Sullivan % Pentagon Papers Case - £ 3 1 3 bt 1 74 3 B 4 88
BEKENGEGHE WMEHAEEB RGN GEER - AW
EHREBFEBENE R IENFE2AMMERG T HER - &
—RAWEGEF  RTBOBENEII)  BARSGER—FELRT
FTEGE AR R TR O IR o 587 DURALE 3

65 436 U.S. 775 (1978).

6 497 U.s. 547 (1990).
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BT o % — R B BT SR — A BT R AR B BUR
A LR EFRBFAEERRERETABNER =8
EHTRI B E B — N TR R L AR ER - T
HEBAFE IR  BEE_HEGATEBRETAWRE -
BRI FEAST  BHAREHARGERWEBL - S ER S
hEGM AR — AR EERET RS AT E
— R A E R o B R B IR 4
B ERANAEREYEENE AT R EEENRE -
BEHARIEARL R TG NG  FEEE AR L
BAg o AREERHAEEERE AT EEEMNMEEAEY
R — AR TR R e aR R o

— L& = F #yBranzburg v. Hayes £ 5 — A W W X FH A F 4
o CuEESNREETAREREARFER LA ERRE
FrordR ks - DURE A RRM I D THEN - £HFHTH
EEBETTE "HREE AR - GETENE  LEFHE
L RTRBUBE  HETRARGBEE - T HEREHEREK
R SR E R E RS » RIEBUR AR S LB R A T 2
K I 2 T T 08 25 P ST R AT s R e R I 2 3 8 L il A0 5B
B HABRMEZE NN KR TS 2 5 R S 1SR — RS
Ko PuWhite Kk E EEW S RERFY - EFES Y -
B FFHT AL TR B A MAFEEERGRELEY
MR o A FRAR B EEEE AW LT TR BK%

O L O R RIS B o
R PO H B S LY RS Gl o PRI - 98K T
139-192 > 2009F 1 %] »

68 408 U.S. 665 (1972).

69 408 U.S. 665, 680 (1972).
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XE— R TR AR ETEEE  c ATTE S T
ENFERGELEALEREET R BHEXE W RER -
BT LBE RS RS FER SR — R E R
AT T P — R BRI P A e B i i T B s
BESMIEE (incidental burden) o | HF £ 8 & W28 4 3
BB T E B AT E % AR — R Rk i
FHSETABAAY THEANRE  FELETHL Y
EREEHE PR FEEBTAS AR L EHEERATS
% °

% WE AR A TR IV 8 A R IS — IR
BT 7 B LB IR+ 15 DU — IR A R A e T A I
oo o T ERETRIL B IS NIRRT S+ TR e o PR
MRRE BB 250 » AB e e S R - TR e &
(AT AN % o, T B Rt Y R R AT
SR SR AR K R B R R E SN ) TAEL - 4 M
HANBHRATRRENERT LA EH BN TR - Hi48
FH AR R ER MR AR BMERSRTH NN
KRY  SBERLRERRNAE  BEARERE L2 24
W BRI RAE SRR B EERT R c B —
$ o LBEAEL—ERBWRE  WRERARTEHHEERN
K T A AUR T IR L R e B T A
TR - (5SS BRI R » DRk 7E8 1 SO — R 1

70 408 U.S. 665, 682 (1972).

n Associated Press v. NLRB, 301 U.S.103 (1937).

2 Associated Press v. United States, 326 U.S. 1 (1945).

& New York Times v. Sullivan, 376 U.S. 254 (1964).
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JE - 7RI (HERE) B (liberty of the press) B EHAM
BRI TR PESR » AR P 5 B RSHEE 11 A0 6 3 B L
R LA A BTG ThEE - R AT ERFT ML I - R~ R
AT INRE ~ B ~ BUEREAIL - , “E AL
T — /L& /\F 8y Zurcher v. Stanford Daily# #F 4 ¥ - 2 Fg 38 & ¥ B
HHUAEF I NBERE LR IR SR ES c HRAS
"TNSR SR - IR AR,
3 Y B A ELR T o o DURCRERBI T, %
LA RS 57 BT ARG 90 2 25 G0 A P2 B - SR MMHERAEHEERIR - 1EAN
fEBranzburgZEh—#% » Y EAIEE F LTk - "

KM B REERI T AL BN S ETOR S
Branzburg i 37 35 o AT - TRk B # A 6 ANEBHE S H
#oPHE2EN_OONELL  EEHZTZEMNERIEN
FARTEBEEEBETHE - BHTTZEMNB RN EREH
R BRTEBHAWCEEBETH - Bk RECEHT+AME
MIRFEBRENLEEBE TR T8 EHHERE L E
MBLE REFWBREE  LEARCEEEEMLBAYTEHER
BT EMEE o Frzd i Free Flow of Information Act® £ — OO L F
MR HEATEE o SRR AHTRBERAAEABRE HEALT
KT HEAE TS JB KRR B A (R BT RTEE R Y N AR IS A

74
75
76
77

408 U.S. 665, 704 (1972).

436 U.S. 547 (1978).

?;'Jﬁi%’i‘Ivf", ) [ﬁjﬁ%tm » F1150 -

Henry Cohen & Kathleen Ruane, Journalists’ Privilege: Overview of the Law and
Legislation in the 110th and 111th Congresses, Congressional Research Service

Report for Congress, Summary, available at http://www.fas.org/sgp/crs/secrecy/
RL34193.pdf (last visited: 2010.11.01).
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FoAEE K R WAL 0 B — L\ O By Privacy Protection Act
o BB EFRRE B R T EMABES (work product)
REHM L EHAEWE A HEA LR TH - BE
REMBENE K REELR  RERALEANATZEL Bk
REESHNEEBTHAELHNENRTE R TR e LRHE
Wk "8

Branzburg # Zurcher & J§ 7 % — £ 5 o i 5 MM LB A 5
FWMTESTRE EEABANPRLBER "HE, BE -
E—EAWENS  bRENEEEERAEBAREETARNYE
Ao BHREERNIERE BB o — AL W E WPell v. Procu-
niet g #  EHHNEEXHRBERNBLETAHNBFLER - &
WEF M T S TH TR T LR T ZRA - DU ]
ETHEZTABENEE - ERBIMNMNBREHZ - FHATSE
BB B o W40 S % [ I 48 Branzburg By 3 38 - 34
MBI H E kB J0H B B B o 782 B2 - Branzburg b 3
3| YProcunier £ # E A7 BRI HE ABZE 0 UERHNAK
7 Branzburg £ # 48 4 T 7] B R E % R BT B B 4 0 A T S 0 4
FStewart KikH - AARETHASPERHE - SHERLH Y -
"R DL B HE — R SR DU - TR R —
[ 5 oo {H B R T BRI 2 7 B B S0 2 S — R K SRR
HEMU R, - RS — I « BRI IR s - Wik
AR« %

8 42 U.S.C. Sec. 2000aa. 85 [FIGEOFFREY R. STONE ET AL., CONSTITUTIONAL LAW 1448

(5th ed. 2005).

79 417 U.S. 817 (1974).

80 417U, 817, 834 (1974).
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TH F—HEHAF—HEEZNS  TIE—LNOFH
Richmond Newspapers v. Virginia o 83 & % 25 % B ff 2 % 7] LL7E 45
TERHRT ik TAFEH  mEMNFRARKERFTRE
Hoo#hez FHABZGTHAEZLOEMNFZREMZFH A2 o B
AxmERR AN EFHBEZLANE  HHEEAHEDEFEFTRE
#| o BurgerKEETEMEALRANEFALAABERREL L ANE
o THRERTERNFEANEERARALNEE R -
Brennan k 3 & 0 s ) 2 . B 3 S0 K M5 R0 B — I8 H T 45 HA

DA BN E R LR E R RA B FE A H (republic
system of self-government ) o EEREFH T EEFE N L RBETE
FAHTE M2 £ o AT - Brennan K i B & - Bk PR AT £ B0
HAMEELREE  SRENARGRE—VEBENENETA W
EARABEANTEN o Hib - AR EHEAMER WEERE - LAEE
B —ERAFWHEIL - E " EE4K CRES N i
AR BT RE 7 A HE c MAEFHAREER—ESE
I o B F|3 7 > Richmond Newspapers v. Virginia{/y #X & — {8 A& 4 7%
Wy Lok o T AN i B AT AR ARCGR R T R F A DA By At
TR ) o AT DUBCT T B LR A 2R 0 B AR A o

2\ REEGHEERLNE
S R ETI I Fh

OREIB IR R 3R
e b X EH R A WEH BRI A RECREREF - F K

81 448 U's. 555 (1980).
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RE S UEEHRFMEFMREIELIRIMBERT A - HAE R
ST B B B Y A HL | Y BOME  E  IE 4o Sullivan £ # Brennan K ik B
SESEH /1 W SUF - B T Alexander Meiklejohn iy 35 fr & & B 48 - 3/
ARETIREANRS BB HE (self-government ) - [F bk 4k 7F BUF Y
BEHEAENEREFREEH P REANE T - EFWI - 55
HFHEELEAMRTHERE  UBRALRBTNEETARE
Rz DEERF (REALZRENEMNRH - 74
Pentagon Papers Case L & & B 6 85 (X A F T - Fras & R e 3 B 4
AR T HEE R TR BN BB R E A
A o T FL > 3 408 £ Minneapolis Star and Tribune Co. v. Minnesota
Commissioner of Revenue = #f i fi & ¢ - T #0 i i % R & A 2
e 45 8 ST T 2 R SRR — 3 I KR - FLAEBUR DU 7 R 7 F R
MAAERERBEENEA EHEFERERGHEAN o

Tl BREBEEwEFTHEBNRESEZHEAR  22H
WMEFRERFEANALEBEETR  —HEEZREERAER S
EREHNEAEETRAERNEEZHZINER - T REM—RE
EWMH ERENEEIREERE T8l a—RELTA - H—F
W ERETRLZTEERERWEHBWRE - WH L Lo
T AT RLEAER YRR BRL L TN ULER L LR &
BRE - LHAMESENKREOTE R - TUE R EREFEE
HERSENGRE - BE—HEEIARELEADARGERBENS R
e BTHARAELEN FARHtT—ELesTHANRED
M EENES - A3 R R A E K o

iF #tHolmes K 3 B 7 Abrams v. United States ¥ 71~ 5] & F, & # 1
L HEREBERMNGERE "Z—5FH  EWFa WL
E—5EH, c FEBAREERE LEHLNEER  EFR¥E
—EHELERR  EERXMARS TWREZER  WHEREZHMEK
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BMEE o —  HE— AP RRBIE KW RRBIEAR
LAATHERRSHELY SEHAHERAREER LK
REGIZENES LTEETHERE - EDEpFALSH
Geoffrey Stone## it £ BB MM S A m & B3 - K
HABEREAF AR TERNES  EAalEg LR
ARG FREFELENRYE c PAMEH BT - BB &
BEAMERMREWARGEER  TREWRERF BT HE
HERETTUBE (WnE 83 E47) HEECWAET
Ao 4B —KABEREHMERS  LeMATT &1\ LHE
WA N M BEERLEESAE NFELRETELEK
£ Holmes # Brandeis X 3 & 78 4 T~ F & B & W0 40 & &% I
EHIEG  RERLWER

E_MEEMAE  REANEHEANREISE - (F A8 E
S TMAER LR EHRESEIRANEEE  EEHRY
TIERRWBERE BEHERLEEE REFWBEL—
RETSHMERE - HEA LB BE VKT 2ERIH
% UM E B HE o — LN A E ik By New York Times v. Sullivanz
B EREEHZTHEY - MHEESREZNE  EERAEH
PRH R 4 - A0 B R fF R T E E ByReynolds v. Sims o 7 ¥
Ed o HE—RLWAARTERE S RRAMEN RE - ¥k
EHEEHHESINTARREERT A BN ER EEHBHELE
e T SR B o SR AR R BA B A B RS
WHNFHHBAERAT  ZANRBRETHARL L TR
T RAASRWBUATY - M H AT LB E S HE WA

2 STONE, supra note 42, at 530-31.

8 377U, 533 (1964).
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Bl EBOAEF AN LEET YN MEERRAKRFWEX
Bt THEY  —EHENES  RERGSHEFHEMEE - F
BEHTHBARET TR EETE S S THGHBNE#3E « &
B BUAXLIEABERENME HATHLZEETH ARG
EHEEME R c HRERARBLEMEE W EREF A - 7
RER—BARPTRTENT - RETHEEGEY  EREE
—ERBAEEREALERREE RS RSk
BB BETENEREETHSENBE  ERUBULRE S
HHEEWE G ERAHEERRE o

E-RBE AR R ARSI R R R A CERNER S
FHy o TS BORF By Ih A A G R BT B - 3 L R K OK BOR W
Wik wEREERHENEY  ERAS THLEHN—(EH
TR G A A — 2 F e o B B A B N
BURF = BB A8 5 Y B N S A U o A A 0 B R AR R O
AW — WA A BB o T2 E e B LR
BHBRUR—E2EENALRR A T REY - 5E%E £
BEERLA  ARFELRNER2EARANERRESHT SN S
14 B o New York Times v. SullivanZ v i 41 4 B 3 IFE = i 4% —
BEALFTHLEABE AEFAIEHWBHBRRELTRE
BN EE7E =8 A+ W4 - T & $ #Montgomery County{f {4
FEZ+EN - EHBUTEHELEREMETRE TEAE
RAT LU A R M LUEH] - AT - B —ERP ML EEA LS
WA - PR E BN HZFERE M7 B E A SR

84 RONALD DWORKIN, FREEDOM’S LAW 200-13 (1996); Robert Post, Reconciling The-

ory and Doctrine in First Amendment Jurisprudence, in ETERNALLY VIGILANT-FREE
SPEECH IN THE MODERN ERA 152, 169 (Geoffrey R. Stone & Lee C. Bollinger eds.,
2000).
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RTERS o —HH P HRR T EETRASHOES - KR e
WEERBETEE AWMEYES - BEF—FE LRV THET
EhePEa2EENLERNETY - Ha wEL2EHRTHY
BNIEE KB SN TUEETESHNE - A2 Bty
BIHERA AHERRL AUERTHRES  BNRETHE
WRE  EENETUATSEEENTHRNE  ERTELNS
Bl AERE  CHERHN—EHETGFSEALARRBNLE
Rk EBEEERBANEE  HIL HHARSERZLESEL
ABFWERFE - LR WIS
O EEENTETRE

LA G EERES R G TN EEE e %
Sl —EEA RN EG - EREGT  FEARERS
¥ OEEENMLE  EHRTEM FAHBAEREE 2EY
PR E  EHSEEAAFEENEASHE  TRFNEEENE
BT ATHESEEENE EEE - DA BE R B
FERBAMEFHANDERE Y Be W EARE  FEEE
ERGELE —GELERA R TR R RNER - LN
LEEARRENBR FASEERANERLFESFHEE b T5
EMATEERY—REE WA YR L o EEE Y
B HAMAREERBRFEEMNBATAEE - B— 554
HHZH - REAFRRARNYE  FLHERERILVAK LR
B Y R BB e ks R AT A o i RS — T
AR EREERRE  HARGERYAFEEENEGANE
AAERE - ETITT AL R R T — B S s BT B B B A o

5 BOLLINGER, supra note 34, at 64-66.
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WEASHEERBEAERS) AR EEWERERE
DAR—EE AT E ERBEESRERE - B AW —F2
E —FEEZNHIL TR -

AT REF—HL=OF N "HEBME, (objectivity) {F %
MEEE ARG EN Nk o FREHEBLH 2 H
WNE > ZEALCHAERL — LB _=ZFH £EHE—
EE2BEEHRNEEEELIE R 258 " ERHAREESH
( American Society of Newspaper Editors) o fEH A48 | 34
cRBE —WHEREZFAN "HEELN L (Canons of Journal-
ism) - P EAS THEMN  EFHEEH, (Sincerity, Truthfulness,
Accuracy ) # " TR T, (Impartiality ) 2 KR A - B EFE T
EF 0 "HESEE R AEMEAELSMR R (opinion or bias of
any kind) , c® T EH, WEREVPAUTHE : LEF (fact)
BAFE (value) LZAES - FHBREILEARBELEET ; 25 HAE
WL RAR  RRER SEREB IR BEAMEERALT
WE 4 HEREPTRAGRIA TRARE Y

FLEBEALXEFHEEXERRmANEL —BREREATE
REGER - MR ERAERS MR RRERATEMNZ
AHBTITHERNFEL TE  RALEH AR - HAZH - £
BERYEROARA T HECEHBIN - BT FME L WHE -
HMERERK BRER NEARWNZEELeNERGT > LEHR
ZHwAEM - M BHEMEE T FEHNES ) (yelow
journalism ) ° % 7 FIE f& K0 RE A B - BT B RO 7 Atk W

86
PAUL A. PRATTE, GODS WITHIN THE MACHINE: A HISTORY OF THE AMERICAN SOCI-

ETY OF NEWSPAPER EDITORS 206 (1995).
Michael Schudson, The Objectivity Norm in American Journalism, 2 JOURNALISM
149, 150 (2001).

87
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PREWEREY  BELETHEAA YRS E S TEESRER
FE e - FE o BRAEABRER  BALEHE AR
B ER - fEfE— )\ H/\F £HiH (Associated Press) jif i o B
TR 1B % FHART A R SL B A E A - R A A
HAagEE  Hib o BLRREEE TER, WEEE
EHELERBEWESANEBERALEE - AT - EF
¥ 4 4 % B 5 B ¢ £ # Michael SchudsonFfds i - B 46 18 BL 3 % &
I ENE L P A S S R S
EEFBELWRRLT R T T AR B 0 — R B E
EE B A8y TiEFEH | (progressive movement) o 3k
B EEH B AR TR EE T LR 2 A EHRNH T
HEEHRBRLWEY  FEEBBLAEL ERER B Y THRNE
B SRR 0 T (b 2 P A A A VA T TR o IR — R
RERLEFWHEA R OBES - SN ERBETE B Y
BEECEHE  LURKETAMNET R —BE2 £FT02
TREAAE - EAEBWABARARZZM T HLERER
AR EE LS o Bk B — N\ RNO ~ BOE K B W3t B4 A ¥
BT 3R EHCHAG ROBAHEES "THEREIHEM
Rk TEEMEAREARESHRE  WEREHAALEHE
SER TRERAAOBERLEER - WH - I ERA%SE
MR ERA SN FERLWRERB A - Rty
Fo BEHN THE, BHMER PETHHRELNRE HE
MBWHRR T EEE S AFEELN TERN, EH o EH

8 Id. at 158-60.
o MICHAEL SCHUDSON, DISCOVERING THE NEWS: A SOCIAL HISTORY OF AMERICAN
NEWSPAPERS 31-60 (1978).
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B BT SRS EREAE ARSI  FEELMKE
B g K A R B o %

Michael Schudson% F 48 |ty £ B 3 p b % & Ry %
MG RBHTERHWH LR BB R TR A B NEEY - &
T B AR At B 7 58 FA B — B T [/ /& > progressivismz AT DL B 47 v
BAHEIRM O EEAYHNERARE HEENEZL &
KBRS B CET AL - LT EWN YR ERAEHE T
AREGFIZ o —RBEBREL G - D BER BE - Lh
MERGESS  DHUTRHRRERERRAZ L HARLAL
AERWHBABEBEZY - —HER K HAE
FEDG S RAEHBE IR R c TENB S EBED
BAERMERT A RENEE BERESHBMALLS LT —
BEENHEER TREAMTE T AL T ERR UK £H K
R E BN R — R EE T P ERRRANERE e E
EHE

WH EERE  RFHHEHURE —REWE &R e
AR TR £ B TR 5 3R AL £ R R o B RS R A
T OURA BB E R AR R LA RN - PER
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What Type of Democracy? What
Type of Press Freedom?
Analysis of the U.S. Free Press
Constitutional Regime from the
Perspective of Theory of
Democracy

Jimmy Chia-Shin Hsu'
Abstract

This article uses three theories of democracy—democratic elitism,
liberal pluralism, and republicanism—as analytic frames to analyze the
main features of the U.S. constitutional regime of freedom of the press,
which includes strict judicial review against censorship, differential
treatment of print and electronic media, and rejection of reporter privi-
lege. This article argues the following. First, despite the prominence of
the fourth estate theory of the press, it can only explain part of the
American free press regime. Other theories of the press are needed to
make sense of the overall features of the regime. Second, the differen-
tial treatment of print and electronic media can be explained with highly

strategic reasons. Simplistic right rhetoric does not control in this field.

*

Assistant Research Professor, Institutum Iurisprudentiae, Academia Sinica; J.S.D.,
The University of Chicago Law School.
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Third, different theories of democracy can be used to explain different
parts of the free press regime. They can also be used to understand the
division of labor between the legal regime and other social mechanisms,
which complement one another in regulating the press behaviors. This
broadened perspective is necessary for an in-depth undertaking of com-
parative law, which compares not only the legal doctrines but their so-

cial foundations.

Keywords: Freedom of the Press, Theory of Democracy, Democratic Elit-
ism, Republicanism, Liberal Pluralism, Journalistic Professional-
ism, Freedom of Speech, Reporter’'s Privilege, Federal Commu-

nications Commission, Right of Reply
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