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51 See United States v. Dunloy, 584 F.2d 6 (2d Cir. 1978); Griffin v. Superior Court,

26 Cal. App. 3d 672 (1972). Kl E1¥F » Fo B - FIFE16 -
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o~ BEEh M EENEE %2 (Roving Surveillance ) Z#E&

EEKHAREEY AR ELEEERFTERNEAEES
gt g™ B HECAET AR EH BTSN
WBFEFEREE TR ABAALE  HEAWRE R EEHR
EEmBWERRELARAALE  EREAGREEETER L
MG AEE R AME  SHEEEFRD TR EELE
BEEWER - HERAN  2EEN EEFETA ST &

o4 See 18 U.S.C. §§ 2518(1)(b), 2518(4). 25 B4 i 1| % Hsp] (ol 5V11 (557170

ST3E -
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lance (# Bt EAEE ) o

FMZ T sl - 2 FTUARATHR AR RS - A T2 &6
FHEHh  REEQSTWATAHAERT TRANKE - EEATHH
FlIAEGNEREE R ETNRFERTA > NRAZRE M IET
HAEATR G2 HEM AN EIE R A% Lz FEREE
il HEDEXHBEEEFARN AN T L RAE BB EAG N
BAEE WHEKNES  BRNEAAREE T XRBERLAZEH A
BE - FATREUEELREEENFE o

BH - AAMNESESEERF AR AR ERT AR
Folik  TEREABMHEARBG  HEREAITHE2ETES
BB ARE - R P A RFEEK - T8 - MEERBRWE
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%5 E.g., Orin S. Kerr, Applying the Fourth Amendment to the Internet: A General Ap-

proach, 62 STAN. L. REV. 1005, 1047 (2010); John C. Richter, Counter-Terrorism:
A Federal Prosecutor’s View, 33 OKLA. CiTy U. L. REv. 297, 316 (2008); David
Schultz, Democracy on Trial: Terrorism, Crime, and National Security Policy in a
Post 9-11 World, 38 GOLDEN GATE U. L. REV. 195, 211 (2008).

See Michael Goldsmith, Eavesdropping Reform: The Legality of Roving Surveil-
lance, 1987 ILL. L. REV. 401, 409-10 (1987); Lyle D. Larson, An End-Run around
the Fourth Amendment: Why Roving Surveillance is Unconstitutional, 28 AM.
CrRIM. L. REv. 143, 145-46 (1990) (“Two recent developments precipitated the
1986 amendments and the introduction of roving surveillance orders. ... techno-

56

logical advances have enabled law enforcement officials to conduct roving surveil-
lance of conversations of these evasive suspects wherever these conversations take
place.”).
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=~ ERBEFEENEEEZEE: (The Wiretap Act, Tittle 1) HYHE

Berger v. New York %> 7% # 3 38 0 7 B 503 47 18 2 % 0% i &
WP A EA2 4 5 %Katz v. United States% % - % B T # &%
BEREE—FET AMEEREFHAEEFNGEEENR
w00 M FKatzEWHhEE  LEBHEER—ASNEHZ
T TE LRSS R A% %, (The Omnibus Crime Control
and Safe Streets Act of 1968 ) 0+ 7 % 38 3B 2% 3= % & T 14 3. 4 1Y
Bl o RE U E — I A A 1H A B G T A R B B R T R B SF 1Y
TERE bR EEEN T EAWHEALE L, (The Wiretap
Act, Title 1) o %R —ANNE - 2EBHEEHHE— @
X o @mBY TEXBEBHETFAEMENLZE , ( The Electronic
Communications Privacy Act, ECPA ) X PBIE - HhZTE
FRHETTHRBEAAEE  BREGERWES S —RESY &
EREHETH TUHRSFHRWRAERETEE  WEARS
R B BN SRR

O— MBI ER T B RZE
EEEWE  HEMHEREEARCRT R AABEE

57 Berger v. New York, 388 U.S. 41 (1966).
%8 Katz v. United States, 389 U.S. 347 (1967).
OO A A SR g O Y AL S AR 2
[, 1OIRE  EE C NOEGE T - See US. Const amend. IV.
Pub. L. 90-351, 82 Stat. 197 (1968).
o1 a2 s e PN S (stored communications) BRSO Y
L, TPV (RS 155 (R o -
63 Pub. L. 99-508, 100 Stat. 1848 (1986).

[ F HL 5] 7B A i ?ﬁ FUSRI A I B]Ep 2 [T PP (oral communica-
tion) - %[ﬁlﬁﬁ“ ( wire communication ) 7&/%9 i]7 (electronic communica-
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- tAﬂTﬁ~hﬁ§ﬁtﬁ&mW& Bl 4 HBRA

MBI B 2 T A o B AN T e VT A5 R AT AR B A A R T

tion) " 18 US.C §§ 25@(4), 2;}8(1). T RS P A
B R P ER L AT S
Id. § 2516. (?‘ﬂﬁ?[: f%JV#IE > [&7F the Attorney General, Deputy Attorney Gen-

eral, Associate Attorney General, or any Assistant Attorney General, any acting

64

Assistant Attorney General, or any Deputy Assistant Attorney General or acting

Deputy Assistant Attorney General in the Criminal Division or National Security

Division specially designated by the Attorney Generalfi' '] [fi] i B%@ﬁlﬁ}?"ﬁ?

ﬂ; °

Ird. § 2518(1).
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e R L e O A S

Fﬂa (d)E;*‘gﬁUﬂfJ i 7 (e)i 7 iﬂﬂ SO hﬁﬁ*%n’ﬁﬁ‘/%gﬁ A2 B Y5 B

B ﬁ?éff‘ii%’{wﬁ‘rfﬂi O R SE%*‘SEJHF AlVER G o e R

B OREB D 7 ) 4 [0 AR - 1. § 2518(1).

Id. § 2516.

8 Id. § 2518(1).

65
66

67
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EWEE DB ARGEEE - AZERANE . IHEERBL
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69
70
71
72

1d. § 2518(3).

Id. § 2518(4).

See Larson, supra note 56, at 148.
18 U.S.C. § 2518(5).
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EEWOREABARMN YA EEH (wal) KBEHLF
(hearing) & » % B fFAEEZ A" - EAZAETHEEEZA
(any aggrieved person) - I EF &SR EFFE KL B EH
% B3 TR HE IR B R AR B T E/E AR 9 B R AT A R
ZHAER A

HERBRE R BT RELBHEL TR - ARG UK
REEBEAEEWEHNRBTER  FEBRAEEL ARG
JE 1] 2 [ B 45 vk R AT B 44 2 (the Administrative Office of the United
States Courts ) - L E W ~ FTFFZARLERZEE ERZR
Bl BEMM - ERAH RREER  SRZEFARLEA U
BRZEEZREREN  BHBENE NREHRESL L
B M 5 44K ( Assistant Attorney General ) 7 JE 1] & B 5 0 % e AT
BB L BEPRIEAE R R ERE 2 BE - B JE
AEEARALERBEATMETRBRART RNEHE - Z3|
BEREZAY BEAGZERALITERNE  ARTEAEERT
FLAAREMAKR  URBEEAEZAREDTRIEREEE

314§ 2518(8)(d).
" 14 52515,

& 1d. § 2518(10).

8 14 §2519(1).

" Id. § 2519(2).

-132-



—O—%wj BRmuay e g AE R 29

FEBSERATRAE YRR AR EERE 25
PR R BAE R R RAOER - b2 WE R
BEMAER AR E Y EREEH MR o

ORENEBEN BE R A E

FEBAEER—ANAFRET " XEBAETEMNREAL
oo RAUGEXBBARBRER & - KA ET TRILERESR
ZHE X RMMAERE > RAMEEB T EEEH R E AR

WTLEENAAT BN S BHEERNE SR EAETNE
FEE A EERSE R HAERE R EER AR o B
THERR  RHEABTEEEN SN ERCEHBER — A
B RE SR FUHBEREE EAYOWE - B
BBEAEEEE N AR LR AT R TEEBAE 2 R B A
BOREATH MARTHAMEF EHNEEYHREIEER
A% Hw  HENEFEALEZ RS FTHEEERZE
Bl ZREERETAEAEEZA (BRRETABAGEEE LY
BEEHE)  BEAIRBREFLEFREZARANE  BTETS o

ZHRB—HANGE - 2EBA A SRR L ANEE 2 EE
AR TAMEE Y QAT AR R ERE S R
o AL AREEY c hBA T BETEUEEY
SHEBENAEETRITHRIREALE  BERAZULEH

8 14 §251903).

& Id. § 2518(11)(iv).

80 14 §2518(5).

81 Intelligence Authorization Act for Fiscal Year 1999, Pub. L. 105-272, § 604(a)(1),

112 Stat. 2396, 2413 (1998) (codified at 18 U.S.C. § 2518(11)).
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United States v. Petti £ L £ E W # L= — kK EEMH
HAREENAERE - E—EEHNEFTWOT o &7 (HEHK &Petti
e i 8% ‘% E# o EZEW AL F (Federal Investigation Bureau,
FBI) B8 - EEBFEERER - ﬁﬁﬁl@ﬁ%ﬁfﬂil@nﬂwg‘DEﬁ
TR 0 Petti = 5k 38 5 B2 &5 AT 45 WU SR 4 B oR B R BT UL
Mo —FZETHEZWERF I ﬁﬁﬁ%ﬂ& W A5 Petti 3 - i
Tk MEHE g&ﬁ%l%ﬁ%ﬁz&%@ﬁ*ﬁ%ﬁ)f%ﬁﬂﬂfﬁﬁE“J
MEX FHAEE—HNEEY  @AEEEFTRALREEARZ
MR R EERBEESE
FEBAF KRB ERREIHENER - LHEBE - FEH
HRAMEMERBRETAHFE DB RMEL T - B 4K
ELANRL— R WEEAER - SR EHAEEZRAANTHET
ERUBASBATHAHABENEEONRTETE R - 2# - RE
WERELRNEEZRAANTREI AT EESROERELE - WEE
AR ERFHESE - ENALE - HOEE AN R R A
FRP DN EEFERBRAREE S FAREEGHE - £

82 United States v. Petti, 973 F.2d 1441 (9th Cir. 1992), cert. denied, 113 S. Ct. 1895

(1993).

Id. at 1443-44.

Id. at 1444 (citing Maryland v. Garrison, 480 U.S. 79, 84 (1987)).
1d. (citing United States v. Karo, 468 U.S. 705 (1984)).

83
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2 B HUAZE o WA Ok R R LT $Petti £ 41
MEE RAMBRAACEL T ER YA EFENBILENE
%87 o JE — L L 7~ 4F #y United States v. Gaytan%ggl%:l =N
WiEERESR TPeti E W B R E  TRABRBEARLE O NH
FAREFAMENR o H4b - 7 United States v. Jackson%%f{j L
3B 3 MR AR T A R B S o

W R D i - B EEEHEARNE - REHH
MAEFH A ERAERET e BN W ARETEE
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B 2 % BT #04 oR B 20k P B A B I B R T DU B bt by
Eey DHGEEEARTeENEAEENES £ £H%E
BN EERF T AR AR ENAERY R T EERH 2

86
87

Id. at 1445; 18 U.S.C. § 2518(5).

United States v. Bianco, 998 F.2d 1112 (2d Cir. 1993). % S g1 ¥ B K pufLEfT |
TIOR3l T 9 TR PR 3 -

United States v. Gaytan, 74 F.3d 545 (5th Cir. 1996).

United States v. Jackson, 207 F.3d 910, 914 (7th Cir. 2000), cert. granted in part,
judgment vacated, 531 U.S. 953 (2000), and judgment reinstated, 236 F.3d 886 (7th
Cir. 2001).

fEaT Ay AR - B I') % ¥ United States v. Tamero, 462 F. Supp. 2d 565, 571 (S.D.
N.Y. 2006); United States v. Silberman, 732 F. Supp. 1057 (S.D. Cal. 1990), aft’d,

88
89

90
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g EEEEF N (Nlinois) ¥~ dkiE A% A (North Dakota) %
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91

92

93

973 F.2d 1441 (9th Cir. 1992).

725 I1l. Comp. Stat. Ann. § 5/108B-5(c) (Smith-Hurd) (“The chief judge may au-
thorize interception of a private communication anywhere in the judicial circuit. If
the court authorizes the use of an eavesdropping device with respect to a vehicle,
watercraft, or aircraft that is within the judicial circuit at the time the order is is-
sued, the order may provide that the interception may continue anywhere within the
State if the vehicle, watercraft, or aircraft leaves the judicial circuit.”).

N.D. Cent. Code § 29-29.2-02(19) (“The requirements of subdivision b of subsec-
tion 3 and subdivision d of subsection 5 relating to the specification of the facilities
from which, or the place where, the communication is to be intercepted do not ap-
ply if: a. In the case of an application with respect to the interception of an oral
communication, the application contains a full and complete statement as to why
such specification is not practical and identifies the person committing the offense
and whose communications are to be intercepted and the judge finds that such
specification is not practical; or b. In the case of an application with respect to a
wire or electronic communication, the application identifies the person believed to
be committing the offense and whose communications are to be intercepted and the
applicant makes a showing of a purpose, on the part of that person, to thwart inter-
ception by changing facilities and the judge finds that such purpose has been ade-
quately shown.”).

Wyo. Stat. § 7-3-707(t) (“The requirements of subparagraph (a)(ii)(B) and para-
graph (c)(iv) of this section relating to the specification of the facilities from
which, or the place where, the communication is to be intercepted do not apply if:
(i) In the case of an application with respect to the interception of an oral commu-
nication: (A) The application contains a full and complete statement as to why such
specification is not practical and identifies the person committing the offense and
whose communications are to be intercepted; and (B) The judge finds that such
specification is not practical. (ii) In the case of an application with respect to a wire
or electronic communication: (A) The application identifies the person believed to
be committing the offense and whose communications are to be intercepted and the

applicant makes a showing that there is probable cause to believe that the person’s
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AXHH REARETURTEGHAARES  HEHHH
st LT 4Rl wat z o

ORFERRFERRIT @ (PAFHAEHERER S FIENBRRZ T

MBRAREEREFRETE EﬁwiﬁEPﬂ%&Eﬂﬂ*?‘é’J%uﬁﬁ
# ML%E*Tﬁ%%EEJ%E%i&“ AR RSB EAEE o
RUEANHEFmFMLE R EREEEr Rl REREHRN
R ERSFIHT e R W R AT (BRI ) - pHEm LR &
RERERR R EAERRN BB EREET T &0k —
FRAlZER -

WHER > FEBAERREARLAL  ERAARETH
N BERBURE R IEERZRA - AR LRI

actions could have the effect of thwarting interception from a specified facility; (B)
The judge finds that such showing has been adequately made; and (C) The order
authorizing the interception is limited to interception only for such time as it is rea-
sonable to presume that the person identified in the application is or was reasona-
bly proximate to the instrument through which such communication will be or was

transmitted.”).
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WA AR EME R REET B R e AN b R
TH% BT eaSABLENEE  FRTUNEZE FR#EH
THEENE RBIE R R TR - Wl 228 o (74704
R B e 5 o R B B AL B B o

REHEAHEE  WRETEFRURAR  BEHL 2T AT
BB DL AR R R A R R A R R
HARMBFH R B A EEE B A BB B E H R
ERETRESRETE NGB ARG R ARG REE - M
AR - EA R R R A o AL - YR RER HRTH
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94 ﬁ‘%ﬁﬁi RN (—)ﬁﬂﬁ AU - See, e.g., United States v. Dennis, 115 F.3d

524 (7th Cir. 1997); and People v. Sanchez, 116 Cal. App. 3d 720 (1980).

Dennis, 115 F.3d at 524.

Sanchez, 116 Cal. App. 3d at 720.

See, e.g., Larson, supra note 56, at 155-56 (“Roving surveillance fails to deter

95
96
97

overzealous government conduct”).

% 13U.s.C.§2518(3).
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9 14 §25184).
10

0 1a. § 2518(11)(b)(iv).

101 See Goldsmith, supra note 56, at 417-19 (“... roving surveillance — again subject to
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18 U.S.C. § 2518(3).
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The Particularity Requirement and
Roving Surveillance

Rong-Geng Li’
Abstract

The purpose of the warrant requirement is to prevent law enforce-
ment from making applications without probable cause through court
review proceeding. This can be proven by practical data. The particular-
ity requirement stems from the warrant requirement, and ensures that
the police do not search a place in which there is no probable cause to
believe that evidence can be found. Based on J. Y. Interpretation No.
631, the particularity requirement applies to communication surveil-
lance as well. CPSL also has related provisions. The standard to deter-
mine whether a warrant is compliant with the particularity requirement
is whether the descriptions are capable of ensuring the probable cause
of searches and seizure and protecting people’s constitutional rights.
Thus, with proper procedures to control surveillance power, roving sur-
veillance could be adopted. This article suggests that a court may issue
a roving surveillance warrant only when there is probable cause to be-
lieve that the target’s action could have the effect of thwarting intercep-
tion. In addition, the warrant authoring interception is limited to inter-

ception only for such as it is reasonable to presume that the target is or
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was reasonably proximate to the instrument through which such com-

munication will be or was transmitted.
Keywords: Warrant Requirement, Particularity Requirement, Probable

Cause, Communication Surveillance, Wiretapping, Roving Sur-

veillance
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