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fr - EH SR L WE RS ER AT ERRELRY - &

Cass R. Sunstein, Feminism and Legal Theory, 101 HARV. L. REV. 826, 827 (1988).
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PR —ELNEAECHEARETENITE  FAARR
THWATART L EARET X AW - EWFEEROERT -
FRAAE—FRE  FRIHLUERRN"EE ) FENRE LT
o ST TR BUHBREARLUBEREAGHET2ME
BEWNRATFRMAFUAEE  WFATHEEBEELeH
THWAEARY & - ZERETE EECHNLETT € E KA
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e BAZENERNERSE  CHEEROERAE W
ERORRBEFHRTE - BRETEEA T it Lk
WA LLy - T EHEELEN R UL EEERNFEE  FElk
RETHWEM  TEHEEL  BHealatsE  TELH
Hradmeds s -®weEz AW eERETRZEAT
MMERZIRAN 2 LS5 AHFERT LN EAEMEGE -
A0 o Al A TR E TR HLYR » &4 Carol Gilligani® 2 &
BB E MG, (intimacy) R4 MW EERE x4 ERE
BRI EMHWBET  WRELUPEFED  LhEFeMkE
CEMBER  ZFF DN EZURFEAFAE  SEBETANEHE
BEemedh TR Bt ANETFRMGEREREDT - B #F
Y MEFFEERER - TR NGEEEEER (nurtur-
ance ) ~ & F R (responsibility ) DL K 3% (care) H B - E L Z &
L) B ST SR L B R B o ° % — (%4 Suzanna Sherry 7 4
Carol Gilligan iy 3 2 By 3% 5 - 55 0k 8 Bh 5L Ao M 3R 36 e Ky 2 Bl &

CAROL GILLIGAN, IN A DIFFERENT VOICE 6-8 (1982).
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EHEHAB N LR ESRBANTEET R EHER
RAE EEUHA LG AT B - AR 2
T AW AEEZZRECHNE A RESRTF o LiMackinnon & &
MESBHEHAE  WEAWARLE T,  EERKEMEAE
WA BHREREAMST W CEE - IR B B
GEREE  BHREE  ERREH - AHH - LhaHESR
ERABN FEEE EHEIAHAR BN BRAAENE
BT AW A AREE LB RASRSHRENE
koo MEHLH T MR B EHERTEESLLES THRA
RHARRNEENMNT RERTRA G S - T B
T HEEURGHESHE el al  EHERTAGHE
AE AR AR S M 3 (B A B Bl AT T DA
XF BEPEHREE BEANES  HENEERARKE S
SRR A B B UL R T B AR B A Y T IE AR R o R A
BWRT G TEBERALEMMEY HERF THERLL
RS ETMEE R R LR -

Suzanna Sherry, Civic Virtue and the Feminine Voice in Constitutional Adjudica-
tion, 72 VA. L. REV. 543, 584-85 (1986).

Sunstein, supra note 4, at 828.

Id.
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R A A AR EA o R R LRI EELRARELEA
THIANRES, AR P OER B WA NE R —
BHRLHEZNIEREAE AR ARG 2 ZRFW L - 7
% RPILAEREWHAL  HEEAAREHE 2505 4
BRAEIHEIEFUTZHER  £— BEXHEFOl: ¥
. TEEZ O WEEARGHRY = HEITEZENYE O
%A £ # 7% % Derrida ty # 4 £ % DL R Lacan ty #4 # £ % 2 %
B MEEFRRMXFEBTEY "L, (deferral) E 4
B EXFAATEATEHLY  SEXANEFER S
B E A EHBE PRGBSI EREN S BHAEE
BWEEN  UREBEATRIERTAEER T F 2280
" MAWMEEFRRS S AR EEF O EH -

BHR LB EHABRSHNEA - wiudith Butlerst A "4
A R HER—EEAHHIRE  HALESMA Bk kY
M3 E RMELEMMB BB BARERZRE - &
P Bk DB A R R R PRI LR RS
ETHABLEFLMAE L THARELAGELS EFEEY
S BB AR E BRI B £ F K o Butlers? % 3B 78 8 4 JE 2
FE B E A e F R SR (E R Bl (A B

B P ¥ 2 BAGEAT 0 F1299 0 19965 9% -
T > 1300 ¢
AP 9 > F1301

JUDITH BUTLER, GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF IDENTITY 3
(1990).

10
11
12
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B ERHOTREEE T EENEY FABENWAREREH
P HEZEREHELAENART B ERFNELEBNAE
FRAEER ERBEEBHBNAZTEENE AGERE - #
R SBNFLER R RETEELROAFTERR LN F
X o pPlummEacEBERTFERTNRE  BARNIENES &
REHAHETRENEALEAERZENINETFWNETEET
g, o

H BN E & JE R MR SR o E & o F il KAt 8 Butler
Frim TR REE R, c BANBELSRE  HAEEERER
- — B A B A B R BRI R g — T & B DURE L g AR
Bl # - {2z Butlers® % - & | & — 1% % ( gender as performa-
tive) - MR

“Gender is the repeated stylization of the body, a set of re-
peated acts within a highly rigid regulatory frame that congeal
over time to produce the appearance of substance, of a natural sort

of being.” 13

Frolsh - e SEAL R AR BNy hsg EAE
WAt e s R Bn R4tk  RIVRLA TLE R TG
EHMERIE TR AR ERT o T A DA AR
W TERBITAREEN TEEANTEILEBERNLE
AL TR 4 o 0 B — 1 AEIE T E R 3 A
XA MERRKREEARED T2E B A o *Nietzsche

b2y -
B

13 Id. at 33.

4 1d. at 25.
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“There is no being behind doing, effecting, becoming; the
doer is merely a fiction added to the deed—the deed is every-
thing.” 15

Butlerf& F Nietzsche A Fegir s » AL Z b3 ¢

“There is no gender identity behind the ‘expression’ of gen-
der; that identity is performatively constituted by the very expres-

sions that are said to be its results.”'®

fEButlert) 4 ERF > FrA MR H =2 —ELRHE  FEAHT
HEETERY TRIK, (script) M o LH BAEELHA
KR ABRMBRAT L L BEMGARER LB  AE Nk
L TEAEE THH, o AT SHeBABABRARSY -
H IRt B A S R (variation) WHE - P B ERER ALY
BV A TR B AT B R S AP B BRI o B Ao A T B
B A FT LR R B e B e BB o dm b — 3 - AL B & Rh R
WAL FOHE BB URE RS T WAL e H 83
B 2 e & BB M E AR TR A B R T -
Butlers® % - "# % 2 )5 , (drag queens) - jt& 7 3k B 3 3 f &
AR P A —F o P R e EAY BB RS
T TR R TEIR, o FEABEMMIEER - L
EHEeEA BT H#K ST R EZButler T4 E
B o desbh o RV R AR T PR B B 2 BT L AR AR A B R

15
16
17

1d.

1d.

Aeyal Gross, Gender Outlaws Before the Law: The Courts of the Borderland, 32
HARv. J.L. & GENDER 165, 180-181(2009).

18 BUTLER, supra note 12, at 138.
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MAWEANDEBAETE  SBEAEALIN R EHESESTLET
R c ATMAFITHZ T RAEE - FrlE R ale
BEREFHOMITARALER R —BEAASEFHE D]
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&7 AR DA RS - SRR R O € P
WH RS b o Pl - R % 808 F BT AR IS 182 2 R
BETWEE AR EeEsERlGENE  FrURE&EETE
BE B — T B S FE RN AARLRESZERARM B
TR LR A AR s BB E - EAEEE
B TR S N R B sk APIAR BB L B )R 2 1 Bl % - Butler 3
B RHEREEFSEE  AMARESRHE (agency) o °

RS FreE b AL A B 0 3 B Rh R AT BT 3R A )
WA % - RTBEIARMEREZHER T AR L%
A o —EEBESRE ERRT UM LI AR\ H T e
BWLLEE - BAARE AT EERERN M —
BB o o o BIRHNEET—EMN - HA ARG E 0 E
k—F o AR HETTEEUSL  TUHMSHRIS) L5
— 4 DA R D — (8 BURE o TR R 2R T & B R
—HM o REELA - EEAER B4 EALFRAPELS

19 Id. at 145.
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HEHMERERBPIFENSERARED § 24 M BRHUEE
FF % B (rape myths) o BifRig AR S0 E ERHA N B %
BRABMERE XM IWITHARBEAL B 2R R 2L
MBERH & EFANERY  —EAAAIMEALGRETH
FELEM L e EAERE TN T AEREA ) T R R
A FH S P - B RO R CE AT A B R R 3 8 BT A
Ao RBEWE - BAER SR BB W EE LERE A
ARz A T REERRE ) UK THENREARTAHAAL S,
AT

ORABMERE

2B E2HF L w7E A& (Allen Johnson ) Wy (E A4 - KA &
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BEAMEYE% » Andrew Taslitzsl % - [F &4 F 1 - OB
ERAREN TRy, EHWEY  HUHEREHRAERARE
MR REE S LEANMEE MEhIBER TR AmARESS
B PR ERE T B R RBERSRTeBRFEELE
Hedwm— R a—EILE  —RBER FHRRETHE T
WA EAMMWTRT R EHEAY - A0 E A A 5
FRM o LA - 2 BT e A RIEE IR 2 BaE
2 MERERE EAKRET - BRENBH A - FHhLEAR
ERARBAERNBACIETT - BRTUALRITHER - 2
EEERY  NEEBHREELREEES RN L PR
Wl A4 B S AR - ROl AR 2 R
TR REGE FRM - ERiE L lElERH A 0TE >
SHENGENEREEAEATELN - BHMIHE LR
RWEGEPHEERE  Hik g ABEHN PN IRE  FL PR
EBRATEEGEENEE  HALT2BEH& A MbWE AL R
Bo TRELABRTET  BOBEARESRGAEREGR  ThE
AT RMOFFANMER  SHBRNENH LSS REE I
REBRRES —HHEAT T RHNEE  EHTHZEFY - R
WA B Ml — S BRI THRE AR T

20y (oA o SR TERITRE > PTBR AR - F122-29 0 2008 3F] -

2 ANDREW TASLITZ, RAPE AND THE CULTURE OF THE COURTROOM 25-26 (1999).

22 Id. at 26.

2 1
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ERFGETR— o SRV HERNERE  wmAER - BERED
HRETHBREE REFIGELEEE RN BEEF LHMA
REZTHHTHHRE HUTHALEEETHREZRE - b
B TR EMAEEEENERE Y HARSHERETRZED
T THY  TRE-—USANERETWENELEH T
CEEZH THEE BREFENE HA—FEERT BBE
Fesl AW E  B—FEXERT CREBB M ER - Bk
WHRAETEZE T EENMEEFEE , (realrape) o

AR AW EEYE » £ 4 (5 #Susan Estrich ¥ 3, -
CEHGNBAREA AN ERENITAAZCEREZ I NEA
Aoy PEERERT - ARAREABEREZHI TR - AHHE
WA £ E R NN BEEAREA YT S L B M
EANZIME AR BEGRE - BLEME  THELEY k2
WA FERRELENERAEREE  TAHAAEREALELIF
SHRWIEL  SETWBGTREER  BLML LR ZLAMN
Ko BU - BAHFUEEXBALEREE (date rape) - HEH
BAREEREERLRFBANY R AAE—EANARBEANE
WoRBNWEES EREEETRESEEENET  E¥eRA
WEAZOBEBEZITAANNSRE  EENTAARY - HERT
BARERK - HEETAARYEE - B4 EATAKET
BANBGE— R EEN - I HRARREREESDERR
BHEN GBOERKEATE Bk BREREEHEAL
BEREE  SHEANEABTESRBEERAEELEC L 2

4 SUSAN ESTRICH, REAL RAPE 8 (1987).
° Leslie D. Robinson, It Is What It Is: Legal Recognition of Acquaintance Rape, 6

-130-



—O—FAA Caw | gyis? 15

FHREREEFBENRETRS o FLERERAS
WRE—ELEEELE AW ERZ BN R T A — R B
B BHG — AL EET—EERNE R EE Rk
WEESANEG —EAU IR F YA EE B4R
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R THMBE,  HWARAERERERERNEZRTY:
R E—ERERRRT MO TABE e BA—HEKE
B e HARBARNE FAMTRECET - hEXE DI
N EHER  BEREERYEERXEFRYE . THEBRER
HRREBEERAREEERNT 2T~ ZATETA 2L
fo MR EALBEAMBEEEBERNL RG> AR
P EABEBREAZTARR K EEATHEEESWSE
SH B RS EAR TNOy - HER TYES, - oy 7

HEZEREERE BETEE L WREENRRERSER
B R AE A IR Bl DU FAR N B B A AR M 3 D
BBEABEERENE— 4 EEFBRLIRREREELREY
LB T RERUNY  BREEGNITAEAL T ERYE
T B R ECE LW B AR BTk

AVE MARIA L. REV. 627, 631-632 (2008).
ﬂ%r$%*WJ?”W@H¢FW%ﬂﬁ L
FIT e ~ A ﬁf’»jjﬁ: |$ HreeAsed k2 K (B
M2 8k, 20075 67 -

ARk B W AR R Y BB H R 2 BET > 10551 5 F135-36 2006
SEL e CHRERF - 2 B TR 13

26

27
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£ OTREABNEA N ERD TR B ERMNET %8 - 2
Wy FENETEEFMB TREEREY TR, WEH D
BADHEAN "THE, RERREENE A2LBLETHE
ERETUREANGRAAES - T2 - HHELFENHERTH
EANBUEEREEEET » WEANTREEREERENE
BEM RITAANBERE HEAREGTEERRTRZE
MEEY EAREREERE ARG THELEIEH TR
RERNECEREZYTHE  HEEEREERATHYE - THA
R BEUMEANAERE  LHEEEEREHREAY &
HETAAUAREENEBEE  bEARTHERERB AR
(AT HEFERERTABER) o

S EEAE R HEE WS - o R AP AR
HEWEAZTLERE HAREMANRCERREET - 1
U ERFBEAENZEY FhRWEEN A FlELAEN
EEMREERE LS TEE,  ENEETE B ENEE ST
BAE R TEUERAEN S = AL R AEE - T2k
BEEZXEGRET EEAGCERERMER RAERTA
AR RS o B - MR AW EE R B R ENHE
IHHRREETERMBSETA ST ERRTHER LR
% HntEwWRAREE LhbHHMEBEHERE - *TERY
WMAEMRA T ENREETAANITE AT RESRE

28 Robinson, supra note 25, at 649.

29 Lois Pineau, Date Rape: A Feminist Analysis, in DATE RAPE 1, 6 (Leslie Francis

ed., 1996).

30 1d. at 16.
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WREKMAEL ALY BEEEHNEIARE (HOERERE
MMEERE)  TIEE N E AR WS AR AT
BAZATARBRETAHN " 8%,  EEAAETREERR
W e AENAZERIENN PRI E— o EHNESE
HERETHAFNGLREIETRNEE  CHIETASLHR
BRMARE & - RSB WEZRT BHEHGBEE ) - &5t
JEL 45 2 Ao ety 1 85 o

E A ButlerFT# 2 Bl R IR AE  HE—EANTAEE
TAOHEAERRAEELE - TEGAETEGELT B R
EHTRAMRIE - R F R EENEE ELAATAAREES
A Rk RO AR M B AR T % - T — R B M R TR
EAEH c ARARFREBENEA Y EAYENRT  EHHEAE
FE b B M LB AE 18 2 1 BT B AR IE © AR HI AT B A B R
ABES  BHF P RAEERI ARG LT T EWATRT -
WA R SBR R - B S AN ESNERZEE B RT
TAAERNERETLTAE o

31 1d. at 44.

2 14

33 1d. at 45.
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OEENHREARITAEALE

BEEXRERTREZ T HEABITHANBEERBAUN - BF
FIMEABTHEANERLE - RUEANLLTE - E—EE
BEEEGFT  ZERTEAZEAREALETABRLELH/N—F -
ETEHEHEALELETRIAREN S SENHEAEZRIN
REVBEARBEE FHT2XEEFE  HAZLERIHAN
REEMEENEE  ERTCHEAMEANMKXBE RWINER £
M B ERENHEARRITHNTE - AR ERAEENE
BREETHAT L ITAHAARZEEFA TR £ - BENRT
Bl FERRERR EEREIEY HULERHEERZ -
Plin EBFREAREENEGT > EERETHEANKE—ZT
TRIMBLERANTE R eFRLEE - L AAREITH —
# o

ARERANERNBEET BEEEGFTOREALERNE
HFEUREG MR ERE R AREEGHEBOTERS -1
R EARAMBRA TG - BRI SEEEEALTAB R ZE
bt mREEANRERFAMBRAEF - ERTRHELTEABEEA
TRoet c EIUFIER - FIEMHE R EARFABAE
R R BB AR T AR R A AT A AH RE LW A T
FaHa o Y HE M HEEEE RN TEERME, (the burden of
proof ) M - e F B EAMREERHF - L BAEEREE X
BT T "EIA ) MaEHEIE " RFERE, (the burden of
performance ) © °£:# Andrew Taslitz#{ R 2 £t R H WAL T —1{8

4 Corey Rayburn, To Catch a Sex Thief: The Burden of Performance in Rape and
Sexual Assault Trials, 15 CoLUM. J. GENDER & L. 437, 438 (2006).

5
Id. at 440.
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WA LB E T BB E A, (silenced voices) o °HE & #
M E AR HemHEn R EACEEER T RAL RSN
B MBI B BEN - ERE o mBEREATELE
BER e neEAELEE ARG RERF AN L IARET
TERME - EAVRRFE WA RN FREEHEAZRTS T
ExE  WEAEEETFHIREHMER - E— N\ —L &
Commonwealth v. Murphy— £ ¥ - 3 228 % DLk T1E %35 A B4
TEETRE  SEERR

“...a common prostitute must necessarily have greatly cor-
rupted, if not totally lost, the moral principle, and of course her re-

spect for truth and her regard to the sacredness of an oath.”’

FERR AN TEEGABT R 220 HibERE A
THRECHEEEHCEENHES - KOAMTUREEI R
I ERETHTRETHNER FLATEER A
TEARE B MRET —EEE TR T XAFEHRS
AR E B AN EENENRE SR AR TSR T TR
BEEm  FARRKLTHEENES
RATAAWWATE - ASCHT 42 5] 878 QM 2 4 0048 15
T HEHRAEREAEARNBELENEE  HASHRARS
FREE—E B ERNER A » HEREERA 2B Y
BERFEATAAT L » Taslitzal 5 - ZHF XL - Frag i gtk
BEAAARERE "T2EHH, (black beasts) -t H 2 A
BHEEAEALBNEY c SEBLNE LB ARG ARREA

6 TASLITZ, supra note 21, at 48.
87 Commonwealth v. Murphy, 14 Mass. 387, 388 (1817).
38
Id. at 28.
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What Constitutes Reasonable
Doubt? A Feminist’s Perspective on

Taiwanese Rape Trials
Chih-Chieh Lin® Mong-Hwa Chin’
Abstract

This article examines rape trials from the perspective of feminist
jurisprudence. Due to privacy concerns, it has long been the policy of
the Taiwanese Judicial Yuan to deny the public access to the verdicts of
rape trials. Despite the good intentions of the Judicial Yuan, the policy
also prevented the courts from outside scrutiny. In 1999, under the pres-
sure of women’s rights groups, the Taiwanese Legislature amended the
rape law. The new law was designed to conform to the ideals of femi-
nist movements in Taiwan. Due to the privacy restriction, although it
has been more than ten years since the major amendment of the Crimi-
nal Law Statute, the legal academia knows little about the new law’s
impact on women’s rights. With the assistance of the National Science
Council and help from the Judicial Yuan, I was granted permission to
gain access to the official verdict database. It is my intention to use this

opportunity to review whether the courts have fulfilled their obligation,
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S.J.D. student, Duke University School of Law; LL.M., Institute of Technology
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under the law, to create an environment of gender equality and to di-
minish the use of unfair gender stereotypes.

This article is divided into four parts: the first part is the introduc-
tion; the second part provides the theoretical basis used to review court
verdicts; the third part is an analysis of the court verdicts; and the final

part is the conclusion.

Keyword: Feminist Jurisprudence, Rape, Verdict Study, Gender Stereotyping
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