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Positive Malperformance from the
Perspective of Reception

Tzu-Chiang Chen’
Abstract

The reform of our law of obligation concerning positive malper-
formance in Article 227 of the Civil Law Code resulted from the recep-
tion of the Japanese doctrine of malperformance. The introduction of
ancillary duties after the 1980s is the contribution of a lawyer who
graduated from a German university. The violation of the ancillary du-
ties obliged the debtor to damages are recognized by our Supreme
Court. Whether there is a positive malperformace, it is insufficient only
from the perspective of the insufficiency of performance. Although in
the case of the obligation of result, the insufficiency itself matters; in

other cases, it is the violation of the duties that counts.

Keywords: Non-Conforming Performance; The Doctrine of Positive Malpe-
rformance; Ancillary Duties; Breach of Duties; Reception of

Doctrine
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