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ARBEREFH  RUAREEEFE LS EEMH AZE - BEX
SEBRZABBEMARE RFEFELARBILAEZET  HEHE
BR BETZAEEL BEARE  wARE LEZEEEE
MZEARE -ZRFL2HE ZERAE - ERHE  F1T0 &
HAREFEERAG®E  BREAXGE  EETITETS
HOEHEE R E  HEFHE  HBRE2E  REARZHERHEFH
ZRBEBRFANRBEEGEE FEETF A PEHZHEFHE
FANRSEFEFH Z BN a  FFHZHE - BEEEEX
R N8 i B - 3
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HEFHARLAREEHHE L5 BEREERKE A
XUARSBEREEHZ S BEE AR DB 7%
RERHTEEERAAARLANEFH L LARERE  RUAR
SEFEEHHEHRERAMEELEEZ  Hx  SEEAELY
Bl RBEE AHLE FEAGETBIGMA  THRERT
THBEGERE e EFGEHPE wABEEILERE &
FREARSERFEFHHERE L3t NEHERBEREHL
EHEBRTH HEARARLEREFHHETHFEATH -
WHDAEWEZ W AEENT  H - EHRBHETHHERAE
o RHERA ERETHRTEHTREELARERERNE
iwa’ﬂﬁﬂﬁﬁﬁA#&lﬂi NEH - HLEFENE
CREE ARBEFEEHHE LR RN RS E EH
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RNBEZHEB - VEATERZW - AR ZOONFFlARH &
BmMEFEHNE JEARBAMEFHME  HEREKEZ2FZ
B BRAZETZA > BAE-—NL_=ZFTEREARFE  EL
TEEE BITHRAR-ILNAFE-AN=F ER-AN=F
ROFILEBFEARE ) Uz bEa R - HARAREEREHEF
moMTWREER  RMEBRFURSF > EHBME  ERAEAN
AR BERFRAIZ 2% - BBEFENREFIERLF
EHREE B2FLUH SERRABRZREZARSAMNEFH
HE  BRRAHEER EEFERG E0HE EAERRRE
FOSFEOHZRKREEZR - I ZCOONFAEZRAER
¥oRTBREE CLAEKREANEZERNZEF THESME
—EXFAREE BELTRHEA -

AT aRwmt 28~ BA - AEWMELARSEMNEF
HAHEES  WBETFAEXFAEEREEHERRZEE 1R
BESFRHENE FRATEL WEEFEYREHRL )
HE B W - AR SERARENEE IS ST REEE
SETBRANE XFAREZBHARE AR —HEFFHNEY
MHARWER R RARR  HFEREFZLPE  BELAK
FHLENEFHNREZERA S FRAEFRRLEREE AR
EHNTFFHAGRAREZER  REZHN B LK -
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EEHMBETEE AN EAERE A FrETHRER &
2B 58 KE%EE (Grand Jury ) SENFEFE (Jury) WEAR
SEFFEHR - KBEEWE WE AR AL ES B ERF
Bl BLAREARTERZZ FNEEZEEBEZEH04  #
NFHZEATE - AREZEHHARAR - RETERHEE 44
BEWAEE WA ASEENRYEMEROBEIRE T
FZERAFRTHETERE TRELE BRETNMNENRNEES
HEPANE  EHEEMEARNERAE  ABETEHEWR
RENRSZTREENEE HhNB 2% ABEEHEAH
BAHWEEERY  MARE HIKE  LEZERLTGHE
EHEGAE BAIRMAAZTRERAREE  TWEH &M%
TUAR BEERGEIARFEZBREHNR IME - BENE2
BmA+AEMNEG R EERRHE TBAREEEHEE
FEHREWEETA  RALE  EHE BFRHEEERGEE
Xt BEEAFERSTEEL - REBUSHBATE - KL
MEH BT ERAP R ES  BEAXREEREHA2A - H
S mEEREMBRESA - ENEMAREKR - BFREFN

John H. Langbein, Mixed Court and Jury Court: Could the Continental Alternative
Fill the American Need?, 6 AM. B. FOUND. RES. J. 195, 209 (1981).

Gregory W. Bowman, Supreme Court Review: Fifth Amendment—Substantial
Exculpatory Evidence, Prosecutorial Misconduct and Grand Jury Proceedings: A
Broadening of Prosecutorial Discretion: United States v. Williams, 112 S. Ct. 1735
(1992), 83 J. CrRIM. L. & CRIMINOLOGY 718, 736-37 (1993).

Ric Simmons, Re-Examination the Grand Jury: Is There Room for Democracy in
the Criminal Justices System?, 82 B.U. L. REv. 1, 18-19 (2002).

Id. at 19.

Id. at 16.
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BATSE HERL2EFTEYEAREEYRER® FAREE
HEBROMAM - 2ERSBNEB L M B ETRERFE
(Information ) A F| E# &L - EME T FEHLT > HEHEH KR
FEEHALNKE (Indictment) REDVH - ToHABEERS B
#| 4 77 E 1T A2 77 £ & Alaska - Georgia - PennsylvaniafiNew York %
WS b R TR R R E T EA A AR F AR R
ZRF BRETERAREIOERT T TR Tk
2EF+—(HRREANT EEEREAREEREMBRET - &
EREETRALERLHH T AXBEHN  TRENFR 28
DUNRE RS (Jury) - AR EHE - THBEEH - ELRT -
BEHER AR ARSI ERRALGERY E% - £H
REH RN LR TEREALETS  EHELENEENE
MAEHLTE - R BB ELAREHEAF BTN G
% (Norman Inquisition ) 4 1815 B 338 - B A 8L R T &
REW"  WELAREHNERAGEEAET  ApBAZEEH
B AEE  BHREAREEF  BEETAEARE  FT
HHEBA ERRBIHEFEIATBEFRELET Y FRA
Fo BEELMBEXHMA  BEEN  ERAET— RHER
B BEELEEIBTHREATETN  PEEEFY  HAERD
BEZHBE TEFANLE IR EEHYEERREE LT
RELEH P BB EEACHREEMEEN  REFAN—F R

1d. at 17.

Id. at 20.

1d.

JOHN H. LANGBEIN, THE ORIGINS OF ADVERSARY CRIMINAL TRIAL 10 (2005).

Fed. R. Evid. 611(1)(a); Fed. R. Evid. 102.

Douglas G. Smith, Structure and Functional Aspects of the Jury: Comparative

10
11
12
13
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AR FBEOAE  REW BESELAMEE (Jury Nul-
lification ) ~ 7~ [ff # d 46 47 ( Peremptory Challenge ) ~ [F % % ¥ #¥
MiE BHEETRBATEYE -
tEBEFEMMAEEREREY  REERE HOE2ALMR
T% R—BARSBAR N AR ETEREE  UI2EBEE
AR BEEE AR THRETTH K (HenryII, 1154-
1189) » REFEAREBRIREEAR  EaB AR FEA
BEEZEY BEETRIEFBOEF LA LEREE WK
Ao A FEEAHETH (Tudor) HHFE =4 F 5 (Stuart) B5H -
BEFAFEEEEHNYE B - 4 AJE# o 2 ESir Dudley
Ryder#f BH EHEEWERL  BEFETERFEE T k2R
BESHEHEEH  FEFHEFRE  YEBEEHLE—  ZKK
EHASER MEALEETHY —EWEFHANERLELE
—EEREANEEEY  FHYEE  FEHARNREEEN AL
HAMMBREEYN  EERFABRHEREERTR  FEH
FoOBMEMNEEETNEE HEEGRMNEYE  HEVE
BEMALY BUEHENESHLIEIAN  wERBHAR
B TSR ALYE  BEESEMNTE M2 H
B T RAARET - EEHYEE - B Rs RE E
MEREEA  CTEBAENE  IRUEETHEEH  5F
WEN PFEETRERY ZLCRAHELRATBRBEATR LG

Analysis and Proposals for Reform, 48 ALA. L. REvV. 441, 550 (1997).

Douglas G. Smith, The Historical and Constitutional Contexts of Jury Reform, 25
HoOFSTRA L. REV. 377, 396 (1996).

Id. at 505 n.86.

Id. at 405-06.

14

15
16
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1% % 3| % € 7% (Philadelphia Convention) B4 - % Bl # &
FAFEEAPEREZEREFELRTHAZERZES - BH
REFEHANEERARER  HHREAZEE  BEEHELEE
EEBEFHAZENEETALEE  HEREETRELEMN B
EEEBANHE—FTENEEEERER

NEBEB RS HEEEE  BEFREZEBERAEEAE
# % (Bill of Rights, §—Z &+ #5450 ) IrANLLEE -
&%z (Jury Clauses) 2 Jll E e 1~ F o~ » FLHBHE
X o MUEE - FEARBEHRXELR  NEEEEEMA - HHE
BEZF=MEHT  HEEFH  BREAEN  BRURTFEETHZ
(Article III, The trial of all crimes, except in cases of impeachment,
shall be by jury ) EAH"F/E - FABRZXBEXRAR BRA &
(Self-interest) 74 £ 44 AR BB 2R 1" o WA ik A £ 4
BIDREEFREFEEEE HMEBHEEXBEIBEAKWZRAEZR
( Populism ) ~ W # £ % ( Federalism ) # )\ K B % ( Civic
Virtue ) & o WL EBE AT - B FEHEK (Jury Clauses ) FHH
MEFGERXN BN EZERAERRNAEEYE  flwEALBE
X B & Mg 2k (Double Jeopardy ) fak » 1~ J& R & B AE A (R [
WEMBZTZEEET  EASR I REEAAZERH NS
B BEHEZALEFEREF LR CEREARKET 6B

7 Akhil Reed Amar, The Bill of Rights as a Constitution, 100 YALE L.J. 1131, 1134

n.12, 1151 n.96, 1183 n.234 (1991).

Id. at 1183; Colleen P. Murphy, Integrating the Constitutional Authority of Civil
and Criminal Juries, 61 GEO. WASH. L. REV. 724, 742 (1993).

Amar, supra note 17, at 1190 n.261.

18

19
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( Lawful Indictment or Presentment) - ¥ % F ¥ & &L K% E
TR MRAREEE N NEENNES ST TEY - £
RSEHEEHE ERTHRERAEFR L —EEE  BHR
BERFEFHBEILT  BHRAZEHEABBEEBETZENR
i o

BR - ZEWMERGEENAREERNHRES 282 HE
%ﬂ%%%~ﬁm%%*ﬁ%%%&iﬁ%ﬁWl%@ﬂﬁﬁ$%
FEEEHZENC N EEENBY AL BT EEE LS
B 4EF 5 mmF%aﬁﬁ$%ﬂ¢mﬁﬁ%ﬂ$gﬁxx1&
F 2 7 4% g (Unreviewable Authority ) > VI BH 25 E W EH F
ﬁﬁ%”o%*é&%%%%%’@%%ﬂaﬁ%@%ﬁ@$%ﬁ
REfedpuiinBEEs? BRAAGEAES  KEREER
RAEEA Gk B H R F 8 MERLAREE NEAACHRH RE
HEFFE RETREAGL BREIRUIHBHRE HHE
HAHEHET ARG ARD c B2 BT HNY  REEFHERE
FHESTRE  LZEMER TR (Statutes) KA EH*

20 Colgrove v. Battin, 413 U.S. 149, 157 (1973) (citing Williams v. Fla., 399 U.S. 78,

100 (1970) and Gasoline Prods. Co. v. Champlin Co., 283 U.S. 494, 498 (1931)).
21 Murphy, supra note 18, at 753.
22 John H. Langbein, Historical Foundations of the Law of Evidence: A View from the
Ryder Sources, 96 CoLUM. L. REV. 1168, 1170-71 (1996).
23 B EE Y6 X : In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of Counsel

for his defence.

—10-
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HR? e FHTBAANIEE  SHEREERERAR DR
FEHBUARHARTENS  BWA%T KT LHLEX 2
DRREFHRTZEE  TERARERSE LI AGERN LR
B ZREFARFRLEFRE  HMEHRER BERFEERASH
—RUMEGFEH  BFEFABUELETENNERE  F8H—
BMWEEH R AT ZEAEFE  KOERLERETHRAEA
BRI ERBEAE  FUARZZTRASILZER  HZik#H
MREREBILEERLS - RAFF  RARSEIAZNWIHEHE , K
RFERHENEFREELFLE G EMHES  EXVARLXBEER
EETULEFUREFEHEH- P ERITENRE -
BEBBEXELE  EAGHEBARNERARTFTORE
FlREAEBEHELE T NEEEEZERTFHERT AL SHNER -
Duncan v. Louisiana— %£2® - Duncani DL %18 = 3 ( Simple Bat-
tery ) #27F - {k B Louisiana M| 75 #L & - i ¥ #1 R — F H #E A -
BR300 X T &H & o FHEF - HEERBEXHEEA - EREIZNM
Mg o R A FE (Misdemeanor ) - BEAH M FEFH > HE
WA AT RIERISOX T F & - MR L REEX
BEFANENZINESE BHEPRBEUMGEREZTAREFHAN
#F| - Louisiana/l| 5 K & HlDuncanZ K # % [ & FH A - FEF
Wit #5 7 ik IE & AL R A K o B 41 #E Georgia v. Brailsford—
%X Brailsford T ZEBERK - 2@ FERAMNWAR - T %
Georgia | 7 # & ® X ( Confiscation ) I E -~ T R @ 3 4F
( Sequestration ) Ff £ - & & K7k B John Jayi@ 4 : " FF 8 % [

4 Murphy, supra note 18, at 805 n.114.
° Id. at727-28.
6 Duncan v. Louisiana, 391 U.S. 145 (1968).

—11-
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HoRREE X EHESE  REE A A R o AT ALK
A THEMEAZSTRANEE  GEARMNLES
HoRFEVBEAETRNARENEE  F— T EEEURER
EHREHAMRENET c TAREEAHA T AEERNEET
AR EURRSTARARE-_FHGREFELEH LM
By 2o BERERERE RERIEEEET  ETHM RE
R EERABE T ERNEFHEEDS MERAETEE R
AR TER REEAR RN RSN R D E N E R
X o HE — \AFE - % FE #5357 Sparf and Hansen
v. United States— % 2 % 4 4k i % B #| i k2 R s oy e 40 o
hHSEREHEELEN TR A YA EREER
MABAE BEEEFRY-GREGRR  NEIEFHE K
HlEAs  BEEREENETRRY  GHEARERE  BE
EHFEHYA oWk A% FHRLIEATERNHE -
BEMEREFATESE  THE EE0THEAREAERLR
Rl B LEBATMRRA  BEEREHEHE  SET
FHAREENEFEE  HEHEMTHE - BEHEFEASRERE
RUEE MGETRRAS FEEHEANREEEAEE - ®
REFHMWEL FIEFFRER EURENEBERN LS
WERBR  EEBRBEALEFAFEMAREEEETD o

27
28
29

Georgia v. Brailsford 3 U.S. 1 (1794).

Sparf v. United States, 156 U.S. 51, Gray ¥ f{ | fﬁJﬁl El‘ifﬁﬁ o

lU[IConnecticut, Georgia, Illinois, Indiana, Louisiana, Maryland, Massachusetts,
Pennsylvania and TennesseeZ /|| > See Smith, supra note 13, at 452.

Sparf and Hansen v. United States, 156 U.S. 51 (1895).

Murphy, supra note 18, at 745-46.

30
31
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= ~ PRI R R AR B E e A

OEEAETZRAMER EREE
REBEEBRTS  €EARTERNF AL R EHM - B
EEREA THEE c MERAMNERAEEZHURTE $A%M
ﬁﬁaﬁﬁ EEAHE B B R A B A - TR
AAREEARRGATALEZNET LY A ATHTRERN
WHEXEFERTES  WARREEER  FLREREY
Y RWERETS TYRERFBHBHEREHNEESE AL
THRRMFA R E AR RO ETRNES
LIEEERERTHRESF
EEEREFRRNAMER EEHENE  LBERRY
EAHFWBEHERNG  WRAZEENHALE TELES
BRATHHED - WEERFHEEZER KSR ENBEH
ANEBFMEE  BRATHL  EHE, EEEREF 4 AN —
S—AEMAEEY BANRERPAZEEARTHAELS
FEAGAERE  TWEEEHHGEE  BeRfF IHRHES

2 Anne Bowen Poulin, The Jury: The Criminal Justice System’s Different Voice, 62
U. CIN. L. REv. 1377, 1381 (1994).

3 Mathews v. Eldridge, 424 U.S. 319 (1976).
34

IO SIS R L] RS~

Pik o Bz =0 TEH B R4 B9k B A 5 | {’?‘?\ﬁ PE3E | R RS (s
T %7 Flelfe FH;ED ﬁ?ﬁ?i’?ﬁl‘ﬁ?ﬂﬁf*‘ﬁ > (No free man shall be taken or imprisoned or
disseised of his Freehold, or Liberties, or free Customs, or be outlawed, or exiled,
or any other wise destroyed, nor will we go upon him nor send upon him, except by
the lawful judgment of his peers or by the law of the land.) |, * %ﬁ[
http://www.fordham.edu/halsall/source/magnacarta.html » & & B[ @ 2013.F 3
F]22F1 o

—13—
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BEMEY FREYFERFZERBEAEL G R REKE
FERFEH SRR MEEWEFEME o B % B Chancery
7 JE B master + 3 58 o F & 0y B R AE A B U ( Quasi-Inquisitorial
Procedural ) 3RaAFE )T @ WL Wh B R R AR & R4 BAT RHE > A&
BT R Mo % - ML AR O FE A B T AR AT R B O E - master A
BEGAEAE  BEEWMEHTNAERF (Adversarial Hea-
ring) - MEHHEMNEEY  EETAELAYNARREER (Civi
Rights Era) 7 H K %% £ 2 HMEENRERETHEASER
LM EER  AFHEA AR E B AR E TR REES HE
RENMEAEEARTHERY Bl AR TEBEHZ
FALEHEACEANHEFHEHE T AL RABERERR
BHEC s BRI N SRR TR AT
XEEALHEHEEEAHET  RYHEE GEENLET
B WEERAER T B R EREEE TR BARwE - HE
HEERE  BHZBERALeTREY
HEABITHR AR EENREEGEB AR, - Hnae
IHAPFHHTE IR UEEAARAEL  WEAREH

3% Amalia D. Kessler, Our Inquisitorial Tradition: Equity Procedure, Due Process,
and the Search for an Alternative to the Adversarial, 90 CORNNELL L. REV. 1181,
1213-14, 1273 (2005).

3 Id. at 1212.

3 14, at 1194,

38 Stephan Landsman, The Rise of the Contentious Spirit: Adversary Procedure in
Eighteenth Century England, 75 CORNELL L. REV. 497, 525, 535-37 (1990).

3 John H. Langbein, The Criminal Trial Before Lawyers, 45 U. CHI. L. REV. 263,
314-16 (1978).

:(1) Kessler, supra note 35, at 1193-94.

MIRJAN R. DAMASKA, EVIDENCE LAW ADRIFT 75-76, 94 (1997).

—14—
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ARBEBMELR - EHARERZNORALREE  BHH
X OB EHBEE AL AT IEEF OB RBEL A
BARWTRE o R A - WEBFH - H0l%FBERE R AR
RAAEE R E  HYERENEE T HERAEER
RET Tl FAMAEEGRETREARTRETEE 8
REFHREEEMNELNEAR - B NEBEREESR  H
BRAEATHERY GHRENEEBEEATERLET UL
FEBFS R - BREVAFRGEGEF - LB
B R SEABTFAZEERMEEENE LR ERT
MEEEHAAR T2 EEATERNET  EEREEHATN
MATEHHERFEFER L RS eERUNE  wiERER
EEEBESETH -

WL R TG - M/ASETEE (Preliminary ) - £ £ H
HEREBHR T NEHEERBETNETREERSF AL
BTBH I CEEERERFNEENGE  TAEEREE
BRENE FERZEEEIREIR RUBREBERFNE
REME EEASERBETERFERED LENHERARE A
FEARMTHR  WEEETH AL 2WETEE - WEEREE
FARERBESET  BHRBEFEEFHABRF P ERET S
EHEREEHARF 2N ST AEMABRSETH HLARTRR
FEH AHARBEBEAAERAAEE TR c EXRBESFEN
(Pretrial ) #%#| (Trial) Z 7R « HEE TR LA A - FHES

%R R G S A WAL R B A 1 R
K RPH D DG SRS o R FE A P4l6

200455 9%] » {5770 -

G EE ISR B R E e

F1627 > 2007F 95| » 245 -

)

43
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REFEFETER  FHEONERALE—AAWEHYE -
RERER - A EEEE  FEEE

2HEETEEAEBEE G

EEABTRERZHEEFEEABRRETWEME S T4
MEAFLERNEFET  TTERETRERAEEE  BH
HRRAMEER R EAL UM T Bt 53 BEE AR
BREFTREEE  EREA  SFETXISN MREERR
BEEY o A EHBRE T L EEET AR EAR
TREHE M EEANEANRA T BRETRTHE - £4
BYBRETENSESEEBEFENETHG  FEARED AT
BEREMHTREE R ERESEY BEEEAETHLS
THEWEEY  BRABEEREY  HTAFEZEMEL—FA
B E TR WEERRESEE MRS UL REEHE
MR EMRE RENACETERT  RElRE T EhE B
Wik A A A R - B B AR E BETE B P B R 2 R A AR
METE R RS REERET A AMRATEE T IRE Y
B REREEZ AR FEY  BH Y WAL ML
BHAEBRATERRIY  FH S EE R A bR
RAET KR DBk HAREERAALANR
TREFEEY  FHEXAIEIERYS HETIRFLAEF
RERER S HREE  EHAEF  0THRE BEREEEET
HAG U AR R EE R

a4 John H. Langbein, The German Advantage in Civil Procedure, 52 U. CHI. L. REV.

826, 831-32 (1985).
Sean Doran, John D. Jackson & Michael L. Seigel, Rethinking Adversariness in
Nonjury Criminal Trials, 23 AM. J. CRIM. L. 1, 1 (1995).

45

~16—



—Ow#H=1 WARSFEAMEFHZATH AR FREL 17

EHEEHERHAANEN T 2B EEABTHEA N FABEE
REH  RHFEBF T A RES  FLEEEHHRC M
BABBEAEES  TEEMRAFAEANEEE  REHAEE o
FTEABITHAGH AL LB URE - LANE T I RGN E
FH R B R T SR R T % R A BB R
sl AT c MMM E W AB R B AR T ELES B0
WHEALE B REREMG  REREETHE BILAN
BEBBINEEEHRET 2N ERBERETHURERS - &
EhEREIEE  EREARAEHHAR TIEHEiEEE
WEH BEENN?

Pl AHETHRER  BASEARTLIRRNBEL &
REEHERT  BAEBED  SHBH BEYSE ARBEN
GZaM  RUAEHENREERAESTRAE  RAANYSE
ANBFRFZEAY BEREEZ R TEEGE  HERE
WRAER  ERRERERMLEE R E AR
BT BB IETEANEY AN ERENE R
423 B 42 (linear scheme of reasoning ) - 4E+F [ % 5 & ¥ -
ED R ELAH FREE REEERL BEEEEALRS
HEEEHBEZTE  HEBETSENEHNEFHERNSE -
Bl s EE R B E TS BE AR AR LERT 8
B L AR R EHEE - BAS—FWHERELAK

46 Landsman, supra note 38, at 501.

o

48 NEIL VIDMAR, WORLD JURY SYSTEMS: A HISTORICAL AND COMPARATIVE
49 PERSPECTIVE ON THE COMMON LAW JURY 15 (2000).

John D. Jackson, Paradoxes of Lay and Professional Decision Making in Common
Law Criminal Systems, 72 INT’L REV. PENAL L. 579, 579-80 (2001).
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WHRBETREN R THATUERNERYE HREEH

TRAEFYEL BEEBWANASEA  WhELWEMN - TaH
FETERENE— R G R GRS SR —FAZTE
BEBENFETRE TR EN LR

Woh o HBEABREE RN B EE LR EHEEY - ¥
KREBEREHEENGERERREEBAETZ - REGEFEAN
HEFRBHEZAMOE  HEF—BF  REHTEAET
TR EABTHANFABFERESERRFEN - REHA
BREBEENTIRE TS BEEIMERETEFEEER o HH
WEMAHASBEH R ERESEIREZAARAEEE  LHe
BETRETAREE AMERNARY BEEETRHRETT
RE AT - BN Y EABITER - BB BTN
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Id. at 411.
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Doran, Jackson & Seigel, supra note 45, at 1.
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%5 Stephan Landsman, The Civil Jury in America: Scenes from an Unappreciated

History, 44 HASTINGS L.J. 579, 580-81 (1993).

%6 Amar, supra note 17, at 1183-86.

57
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Smith, supra note 13, at 480.

Green v. United States, 356 U.S. 165, 215 (1958). (Black, J., dissenting). It
“affords ordinary citizens a valuable opportunity to participate in a process of
government, an experience fostering, one hopes, a respect for law.”

Powers v. Ohio, 499 U.S. 400, 406-07 (1991).
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Taylor, 419 U.S. at 530.
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68 Brady v. United States, 397 U.S. 742, 753 (1970) (“[W]e cannot hold that it is
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and willing to admit his crime and to enter the correctional system in a frame of
mind that affords hope for success in rehabilitation over a shorter period of time
than might otherwise be necessary.”); Santobello v. New York, 404 U.S. 257, 260
(1971) (“If every criminal charge were subjected to a full-scale trial, the States and
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2 Kate H. Nepveu, Beyond “Guilty” or “Not Guilty”: Giving Special Verdicts in
Criminal Jury Trials, 21 YALE L. & POL’Y REV. 263, 287-89 (2003).
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See Address in The Legal Fraternity of Bhutan By President of Danish Supreme
Court, Mr. Torben Melchior on 19 October 2009 in Thimphu, available at
http://www.missionthimphu.um.dk/en/servicemenu/News/AddressInTheLegalFrate
rnityOfBhutanByPresidentOfDanishSupremeCourtMrTorbenMelchiorOn190cto-
ber 2009InT.htm (last visited: 2011.07.10).

189 Valerie P. Hans, U.S. Jury Reform: The Active Jury and the Adversarial Ideal, 21
St. Louis U. Pus. L. REv. 85, 85-86 (2002).
Ethan J. Leib, Commentary: 4 Comparison of Criminal Jury Decision Rules in
Democratic Countries, 5 OHIO ST. J. CRIM. L. 629, 639 (2008).

191 Garde, supra note 187.
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192 Eva Smith, The Danish Jury and Mixed Court System, 2001 ST. LOUIS-WARSAW

TRANS’L 29, 29 (2002).
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194
LARS BO LANGSTED, PETER GARDE & VAGN GREVE, CRIMINAL LAW IN DENMARK,

KLUWER LAW INTERNATIONAL 205-08 (3d ed. 2010).

MARIKE MALSCH, DEMOCRACY IN THE COURTS LAY PARTICIPATION IN EUROPEAN

CRIMINAL JUSTICE SYSTEMS 36 (2009).
196 L% #0E 5765(% 572°F1 - Laymen shall participate in criminal proceedings. The
cases and the form in which such participation shall take place, including which
cases shall be tried by jury, shall be provided for by statute. available at http://en.
wikisource.org/wiki/Constitutional Act of Denmark, 5 June 1953 (last visited:
2011.07.10).

197 Smith, supra note 192, at 40.
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Address in the Legal Fraternity of Bhutan by President of Danish Supreme Court,
Mr. Torben Melchior on 19 October 2009 in Thimphu, available at http://www.
missionthimphu.um.dk/en/servicemenu/News/AddressInTheLegalFraternityOfBhut
anByPresidentOfDanishSupremeCourtMrTorbenMelchiorOn190ctober2009InT.htm
(last visited: 2011.07.10).

200 Peter Garde, The Danish Jury, 72 INT’L REV. PENAL L. 87, 87 (2001).

201 - . .
Jury trial is reserved for the very serious crimes such as murder, attempted murder,

199

armed robbery and serious bodily injury. Address in the Legal Fraternity of Bhutan
By President of Danish Supreme Court, Mr. Torben Melchior on 19 October 2009
in Thimphu, available at http://www.missionthimphu.um.dk/en/servicemenu/
News/AddressInTheLegalFraternityOfBhutanByPresidentOfDanishSupremeCourt
MrTorbenMelchiorOn190ctober2009InT.htm (last visited: 2011.07.10) .

202 Smith, supra note 192, at 34.

203 1d.
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210 MALSCH, supra note 195, at 125.
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212 Id. at 201.

3 European Commission for the Efficiency of Justice, Denmark, at 15, available at
http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2010/2010_Denmark.pdf
(last visited: 2011.07.10).

214 Garde, supra note 200, at 87-88.
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A Comparative Study of the Social
Value of Citizen Participation in
Criminal Trials

Hsing-Ju Chuang
Abstract

The modern criminal justice system has been formed by social cul-
ture and the tradition of variant legal models. With the development of
civilization, the meaning of different methods of incorporating the lay
voice into criminal justice systems differs from its suppression in tradi-
tional feudal society. Criminal procedural reform also implicates an as-
sociation between lay involvement in a particular legal system and de-
mocracy. Equal participation involving civil rights provided the context
of legal theory in constructing a system of citizen participation in
criminal trials. An analysis of lay involvement should thus consider the
influence of institutional, social and culture factors within a given legal
system, as well as the availability and effectiveness of juries and mixed

courts in legal practice.
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Within the legal tradition, juries are deemed as qualified fact find-
ers in making decisions of guilt and innocence. It is clear that the au-
thority of the jury verdict is respected worldwide as well as manifesting
the issue that a number of such verdicts have been bereft of reasoning.
The context of legal remedies in traditional continental systems adopted
here would also generate more challenges across civil law traditions.
Nevertheless, the mixed court practice has enhanced lay authority in
certain significant respects that enables citizens to participate in the
criminal justice system. This would also be helpful in adopting a feasi-
ble legal system to expedite trials. Especially, right and obligation need
to be balanced in competing equities, fact-finding, participation in pro-
cedures and deciding an appropriate sentence as these are particularly
valuable for citizens who participate in criminal trials for forming a
communicative legal system. To overcome the fear of oppression im-
posed by governments, concerted efforts must be aimed at the practice
of civil rights by introducing citizen participation in criminal trials in
Taiwan. Relevant to the point, the features of such a system would
serve to ensure that social values represented by citizen participation
would safeguard the rights of due process and a fair trial. The system
design would specify the function and goal of supporting citizen par-
ticipation in criminal trial and would also enhance the validity and effi-
ciency of trials by enhancing the legal system with social values. In par-
ticular, certain judicial interest can be drawn upon to provide fair evi-

dentiary and procedural communication by judges and citizens.
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Keywords: Civil Right, Due Process of Law, Fair Trial, Citizen Participation
in Criminal Trial, Perspective on Comparative Legal Studies,
Jury, Mixed Court, Adversary System, Saiban-in Act, Communicative
Legal System
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